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C O U N C I L  C O M M U N I C A T I O N  

TO: THE CITY COUNCIL 

City A t t o r n e y  

o v e r n m e n t  Code 9549 
genda  was p r i n t e d  an 
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c 0 u N c I L C O M M U N I C A T I O N  

TO: THE CITY COUNCIL 
FROM: THE CITY MANAGER'S OFFICE 

COUNCIL NEETING DATE 
NOVEMBER 15, 1989 

. .  
S 

SUBJECT: CONDEMNATION AT 5200 EAST SARGENT ROAD 

PREPARED BY: City Attorney 

i 

I RECOMMENDED ACTION: 2wnci 1 consideration of adopting the attached 
Resclution of Necessity t o  Acquire Certain Real 
Property k; Eminent Domain (5200 East Sargent Road). i 

i 

DISCUSSION: As the Council i s  aware, the City i s  pre 
proceeding w i t h  plans for  the 
e lect r ic  utili t ies industrial subs 

The s i t e  is  presently owned by the heirs of the Diekma 
o f  the parcel i s  approximately 15 acres. Under prese 

on was t o  begin i n  January 1990, and be completed i n  June 
a1 w i t h  summertime peak demand periods. 

t a l  documents have been finalized and the City has 
owners for  more t h a n  one year. The owners have 

t o  the City's plans, and,  i n  fac t ,  had indicated 
h t  o f  Entry form allowing the City t o  commence construct 

the final sales price was determined. 

However, i t  now appears t h a t  a voluntary sale may n o t  be pos 
City and the owners. Our i n i t i a l  belief t h a t  the owners would give voluntary 
consent for possessiun by the Ci ty  whiie negotiations on price continued, was 
erroneous, and the owners v i a  their attorney have declined t o  give such 
consent. The asking price i n  the most recent proposal i s  nearly :'ouble the 

conditions on the sale. 
I figure i n  the City's original appraisal, and the owners have placed other 1 

The only apparent alternative lp f t  t o  the City i f  construction i s  to  be 
accomplished anywhere near the timetable established, i s  to  commence 
condemnation and seek an order o f  imediate possession from the Court. 
Because there i s  an occupied residence on the s i t e ,  a minimum of 90 days would 
be required t o  o b t a i n  possession i f  the owners do  n o t  voluntarily have the 
premises vacated prior t o  t h a t  time. 

An in i t i a l  decision t o  be made by the Council i s  the size o f  the parcel which 
may be condemned. The City originally considered acquisition o f  the entire 15 
acre Diekman parcel i n  order t o  accommodate the rubstation and  accessory 
uses. A t  the request o f  t h e  owners, a n d  i n  the spirit o f  cooperation, the 
City was willing t o  modify i t s  plans and s p l i t  the parcel a t  the s i t e  o f  the 
proposed extension o f  Thurinan Road. Y i a t  would h2ve  croated a n  8.1 acre 
parcel nor th  o f  the  Thurrnan Road extension f c l r  the sut-tation s i t e ,  and  
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RESOLUTION NO. 89-169 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF LODI 

RESOLUTION OF NECESSITY TO ACQUIRE CERTAIN REAL PROPERTY BY EMINENT 
DOMAIN FOR MUNICIPAL PURPOSES, PURSUANT TO CODE OF CIVIL PROCEDURE 
SECTION 1245.220 ET SEQ. (5200 EAST SARGENT ROAD: DIEKMAN PROPERTY) 

WHEREAS, on October 18, 1989, the Council of the C i t y  of Lodi s e t  
a hearing t o  consider a Resolution of Necessity to Acquire Certain Real 
Property, described be1 ow; and 

WHEREAS, on November 15, 1989, the Lodi City Council held a 
hearing i n  the City Council Chambers, Carnegie Forum, 305 West Pine 
Street ,  Lodi, i n  order t o  determine the necessity of acquisition of 
s a i d  real prcperty by eminent domain proceedings f o r  the purposes of a 
municipal i ndus tri a1 electr ical  substation; 

fo l l  ows: 
NOW, THEREFORE, BE IT RESOLVED by the Lodi C i t y  Cou 

The Lodi City Council finds, determines, and hereby de 

1. T h a t  the public interest ,  necessity, and conve 
the acquisition, construction, and completion of a p u b l i  
t o  w i t :  the acquisition o f  a s i t e  for an indusc 
substation, on and across certain real property located 
Sargent Road, w i t h i n  San Joaquin Coupty, described as  f o l l  

T h a t  certain real property situated i n  the County of San 
Joaquin,  State of California, described as follows: 

Being a po r t ion  of the North one-half o f  the Northeast 
Quarter of Section 7 ,  Township 3 North, Range 7 East, Mount 
Diablo Base and Meridian, particularly described as follows, 
to w i t :  

Commencing for the same a t  a point 2123 feet  West and 100 
feet  South o f  the Northeast corner of said Section 7, and  
r u n n i n g  thence Southerly and parallel w i t h  the East  l ine  of 
said Section 7 to  the South l ine of the North one-half of 
s a i d  Northeast Quarter of Section 7 ;  thence Westerly along 
the South  l ine o f  the North one-half of s a i d  Northeast 
Quarter of said Sectior; 7,  529 feet  t G  the Southwest corner 
of the North one-half of the said Northeast Quarter of said 
Section seven; thence Northerly a long  the West l ine  of said 
Quarter Section t o  a p o i n t  on said Quarter Section l ine  100 
feet  S o u t h  o f  the Northwest corner of said Quarter Section; 
thence Easterly and parallel w i t h  s a i d  North Section 7 ,  529 
feet  t o  the p o i n t  of beginning, containing approximately 
15.2 acres f. 
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AND 
2. T h a t  the real property hereinafter described i s  suitable, 

adaptable, necessary, and required for the public use o f  s a i d  City o f  
Lodi ,  as hereinabove s e t  forth. 

The proposed project i s  planned and  located i n  the manner t h a t  
will be most compatible w i t h  the greatest public good and the leas t  
private injury. 

4. T h a t  the City of Lodi acquire the hereinafter described real 
property for  an industrial e lec t r ic  substation by donation, purchase, 
or by condemnation i n  accordance w i t h  the provisions o f  the Code o f  
Civil Procedure of the S ta te  of California relating to  eminent domain. 
That the City Attorney i s  hereby authorized t o  prosecute i n  the name of 
the City of Lodi, any and a l l  actions or proceedings required t o  
acquire the necessary property and/or  to fix the compensation t o  be 
pa id  for  property damage resulting from the 
maintenance of s a i d  improvements; and in the absenc 
price agreement w i t h  the owner of  the land, the City 
directed t o  immediately commence proceedings under T i t l e  
Three of the Code o f  Civil Procedure of the State of 
condemn the property hereinafter described for  the 
s a i d  land fo r  the public use of said City as hereinabo 

5. To make application t o  a Court of competen 
an order fixing the amount of such security i n  
deposits as said Court may direct ,  and for  an or  
City o f  Lodi t o  take immediate possession and use of 
interest  i n  real property, or existing improvements 
as hereinabove se t  f o r t h ;  t o  make deposit of such se  
such amount so fixed and determined and i n  such mann 
which said condemnation proceedings are pending may direct .  

6. The real property o r  interest  i n  real property which the City 
of Lodi is  by this Resolution authorized t o  acquire fo r  said public 
improvements i s  situated in the County of San Joaquin, State of 
California, as described above. 

7. Pursuant  to  Government Code Section 7267.2, a written offer  
was made t o  the owners of record i n  the amount of $380,000. 

3. 

8. BE IT  FURTHER RESOLVED, t h a t  the City Attorney be and hereby 
i s  authorized and directed t o  commence and ma in t a in  i n  the name of  the 
Ci ty  o f  Lodi ,  such actions and  proceedings of eminent domain in the 
Superior Court  of California, County o f  San Joaquin, as are necessary 
t o  acquire, f o r  the purposes and uses aforesaid, t h a t  certain real 
rroperty w h i c h  i s  situated i n  the County o f  San Joaquin, as described 
above. 

DATED: November 15, 1989 
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THOMAS A. PETERSON 

City Manager 
C I S  COUNCli 

lOHN R. (Randv) SUIDLR. Mivor 
DAVID M HINCHMAN 

Mayor Pro ’I empore 

ALICE M. REIMCHE 
City Clerk 

C I T Y  O F  LOlj’X .. . . - 

CITY HALL. 221 WEST PINE STREET 
EVELYN M. OLSON 
JAMES W. PINKERTON. jr. 

F R E D M  REID (209)  334-5634 

CALL BOX 3006 
LODI. CALIFORNIA 95241-1910 

T I L I C O P I t R  :1209) 333-6795 

October 27, 1989 

BOB McNhTT 
City Attorney 

Richard D. Diekman Stanley A. Diekman Sa l ly  D. Ryan 
15415 N. Curry Avenue 5618 Coffee Road 369 koodstock lane 
Lodi, CA 95240 Modesto, CA 95355 Los Altos,  CA 94022 

“Amended Notice o f  Intent  t o  Adopt Re 
a in  Real Property b 
er of real property 

d i .  Government 
the power of emi 

pon payment o f  reas 

Notice is t o  inform you of 
e held before the Lo 

en the Council will con 
Please note t h a t  the  C i  

s i t y  a t  the necessity he 
be paid f o r  your p 

of necessity.  I f  i t  is  
r property i s  necessary, 

nce, a t  the appropria 
ount of cornpensatio 
eterrnined. T h i s  does not mean, 

negotiations f o r  the purchase of your property cannot be conti  

enclosed Amended Notice careful ly;  i t  provide 
you t o  foilow i f  you wish  t o  appear 

necessity hea r ing .  If you have any quest 
e a t  (209) 333-6702 or Sharon E l a u f u s  a t  ( 

Sincerely yours, 

L7h.W 
A L I C E  M. R E f M C H E  
Ci ty  Clerk 

Bt:/AMR : vc 

enclosure 

cc: Michael C .  Morrnoyle, Esqu i re  
234@ Tully Road, S u i t e  k 
!\:ic?des-to ~ CF! c r ; m  



. .  , October 25, 1989 

City Clerk 
City of Lodi 
221 West Pine Street 
Call Box 3006 
Lodi, California 95241-1910 

Attention: Alice 14. Reimche, City Clerk 

RE: November 15, 1989 "Necessity Hearinq" - Diekxnan/Ryan 
property in Ldi, California 

Dear Ms. Reimche: 

e the Lodi City ncil at 7 : O O  p.m. on 

At the present time, my clients and I are condc 
discussions with representatives of the ci.ty 

by November 15, or what the status of our discussi 
of that date, I am writing to formally request thi 
arises, I be permitted to address t.he Cit 

his letter is written on behalf of my 
n, Stanley Diekman and Sally Ryan, in res 
our office dated October 18, 1989. Through that 
ed myself and my clients of a "necessity hearing 

City's possible purchase of a portion of my cli 
Because it is not certain whether our discussions will 

1989 during the Council's consideration of this issue. 
there in a re entative capacity on behalf of all of 
It may be th more of my clients would wish 
that time as 

I will assume that this letter is adequate to comply with the 
If, for any reason, City's "request for appearance" requirements. 

you need more information, please contact me immediately. 

Sincerely, 

NORMOYLE & N E T  

Hichael C. Norno le P MCN : v l f  
cc: Stanley Diekman 

Richard Dieknan 
Sally Ryan 

! 

i 
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ClTV COUNCIL .- . 
JOHN R. (Randvi SNIDER. M ~ V W  

DAVIP M. H I N C H M A N  
Mayor Pro TrmpMt 

EVELYN M. OLSON 
~ A M E S  w. PINKERTON. If.  
FRED M. REID 

October 27, 1989 

Catriona Linn  
5200 E. Sargent Road 
Lodi, CA 95240 

C ITY O F  L0G-i  
CITY HALL. 221 WEST PINE STREET 

CALL BOX 3006 
LODI .  CALIFORNIA 95241-1910 

(209) 334-5634 
TLLtCOPIER : (20% 333-0795 

THOMAS A. PETERSON 

ALICE M REIMCHE 

808 McNATT 

CttY MIMget  

City Clerk 

City Attorney 

Dear Mrs. L i n n :  
B 

You have been ident i f ied as  a n  interested party regarding real  property 
proposed t o  be acquired f o r  public use by the City of Lodi. Government 
agencies, such as the City of L o d i ,  a re  authorized under the power o f  
eminent domair., t o  acquire real p rope r ty  for  public use upon payment of 
reasonable conipensation t o  the owner(s) of the property. 

mended Notice is t o  inform you of the hea 
earing", t o  be held before the Lodi City 

ated, when the Council w i l  
operty. Please note t h a t  the 
o f  necessity a t  the necessity 

mount t o  be p a i d  f o r  the pr 
issue o f  necessity. I f  i t  i 
o f  the property is necessary, 

y t o  commence, a t  the appropri 
Superior Court where the amount of coinpensa 
wners a re  en t i t l ed  f o r  the property wil l  be 
ean, however, t h a t  negotiations f o r  the  purchase of the prope 
on ti nued . 

Please read the enclosed Amended Notice cpr 
instruct ions f o r  you t o  follow i f  you wis 
Council a t  the necessity hearing. I f  you have any questions,  p l  
f r ee  t o  contact me a t  (209) 333-6702 or  Sharon Glaufus a t  (2P3) 333 

Sincerely yours, 

Ci ty  Clerk 

cc :  Kichael C. Kormoyle, Esquire 
3340 Tully Road, S u i t e  k 
Moces to ,  CA 95350 
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RESOLUTION NO.  89-169 

A RESOLUTION OF THE CITY C9UNCIL OF THE CITY OF LODI 

RESOLUTiON OF NECESSITY TO ACQUIRE CERTAIN REAL PROPERTY BY EMINENT 
DOMAIN FOR MUNICIPAL PURPOSES, PURSUANT TO CODE OF CIVIL PROCEDURE 
SECTION 1245.220 ET SEQ. (5200 EAST SARGENT ROAD: DIEKMAN PROPERTY) 

WHEREAS, on October 18, 1989, the Council of the City of Lodi s e t  
a hea r ing  t o  consider a Resolution of Necessity t o  Acquire Certain Real 
Property described below; and 

hearing i n  the City Council Chambers, Carnegie For 
S t r ee t ,  Lodi, i n  order t o  determine the necessity 
said real  property by eminent domain proceedings f o  
municipal i n d u s  t r i  a1 e l ec t r i ca l  s u b s t a t i o n ;  

WHEREAS, on November 15, 1989, the Lodi City Counci 

NOW, THEREFORE, BE IT RESOLVED by the 

The Lodi City Council f inds ,  determines, 

1. That the  public i n t e re s t ,  necessity 
acqui s i  t ion ,  construction, and compl etion 

the acquisition o f  a s i t e  f o r  
on and across cer tain real property 

n t  Road, w i t h i n  San Jotquin County, described as  follow 

1. Acquisi .ion i n  fee .  

Commencing a t  the northwest cerner of the 
Quarter of Section 7 ,  T3N, R 7 E ,  MOB 
O"32'00" E ,  100.15 f e e t ,  along the west 
Quarter Section to the True Point of Beg 
S 87O20'49" E ,  533.68 f e e t ,  along the sou 
the Central California Traction Compa 
0'47'19" E ,  658.99 f e e t ,  along a l i n e  par 
east l i n e  of said Section 7 ,  thence N 87"24'33" bI, 
536.59 f e e t ,  thence N OO"32'00" W ,  659.40 f e e t  along 
s a i d  west l i n e  t o  the True Point o f  Beginning, 
containing 8.1 acres ,  more or less. 

2. Parcels 2 and 3 (easement only).  

E a s em en t 1 

Commencing a t  the northwest corner of the Northeast 
Quarter of Section 7 ,  T3N, R 7 E ,  KDB&M, thence 5 
O"32'00" E ,  759.55 f e e t  along the west l i n e  o f  said 
Quarter Section t o  the True Point of Beginning, thence 
S 87"24'33" E ,  40.0 f e e t ,  thence S 2"35'27" W ,  32.0 
f e e t ,  thence N 87"2$'33" k', 38.25 f e e t ,  t o  said west 

-1- 



,,.. ,.~ ...- ^ ,.,, _...-, ...- . - ... . , . , 

l ine,  thence N 0'32'00" k', 32.05 fee t  along said west 
line to the True Point of Beginning. 

Easement 2 

A 60 kv Public Uti l i ty Easement being more 
particularly described as follows: 

Commencing a t  the northwest corner of the Northeast 
Quarter of Section 7,  T3N, R7E, MDB&M, thence S 
0'32'00'' E ,  791.60 fee t  along the west l ine  of s a i d  
Quarter Section to  the True Po in t  of Beginning, thence 
S 87'24'33" E,  16.52 fee t ,  thence S 00'32'00" E ,  542.75 
fee t  along a l ine  parallel w i t h  s a i d  west l ine  t o  the 
south l ine  of the nor th  one-half of said Northeast 
Quarter, thence N 87'33'30'' W ,  16.53 fee t  along said 
south  l ine,  thence N 0'32'00" W ,  542.80 feet  along s a i d  
west l ine  t o  the True Point of Beginning, total l ing .24 
acres, more or less ,  (bo th  easements combined). 

AND 

2. T h a t  the real property hereinafter described i 
adaptable, necessary, and required for the public use of s 
Lodi, as hereinabove s e t  f o r t h .  

will be most compatible w i t h  the greatest public good 
private injury. 

prcperty for an industrial e lec t r i c  substation by dona 
or by condemnation i n  accordance with the provisions o 
Civil Procedure of the State of California relating to  
T h a t  the City Attorney is hereby authorized t o  prosecute i n  
the City of L o d i ,  any and a l l  actions o r  proceedin 
acquire the necessary property a n d / o r  t o  f ix  the com 
pa id  fo r  property damage resulting from the c 
maintenance of  said improvements; and  i n  the absence of  a 
price agreement w i t h  t h e  owner of the land, the City A t t  
directed t o  immediately commence proceedings, under T i t l e  
Three of the Code of Civil Prccedure of the State o f  California, t o  
condemn the property hereinafter described for the purpose of t a k i n g  
s a i d  land for the public use cf said City as hereinabove s e t  forth. 

3.  The proposed project i s  planned and  located i n  t 

4 .  T h a t  the City of Lodi acquire the hereinafter de 

5.  To make application t o  a Court o f  competent jurisdict ion for 
an  order f i x i n g  the amoun t  of such security i n  the way o f  money 
deposits as s a i d  Court may di rect ,  and for  an  order permitting said 
City of Lodi t o  take immediate possession and use of said property, or 
interest  in real property, or existing improvements f o r  the public use 
as hereinabove se t  f o r t h ;  t o  make deposit of such security o r  monies i n  
such a m o u n t  so fixed a n d  determined a n d  i n  such manner as said Court  i n  
which said condemnation proceedings are pending may direct .  

i 

i 
, 
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6. The rea l  property o r  i n t e r e s t  i n  real  property which the  Ci ty  
o f  Lodi i s  by this Resolution authorized t o  acquire  f o r  s a i d  publ ic  
improvements is s i t u a t e d  i n  the  County of San Joaquin, S t a t e  o f  
Cal i fo rn ia ,  as descrisbed above. 1 

RES89169iTXTA.OZJ 
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